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  Supreme Court may admit Curative Petition on Indo-Mauritius Tax Treaty Ruling

 

» Supreme Court may admit Curative Petition on INDO-MAURITIUS Tax Treaty Ruling

A curative petition, a plea under Articles 129 and 142 of the Constitution to curate an earlier order, has reportedly been filed in the
Supreme Court against its ruling of October 7, 2003 in the matter of Union of India and Another v/s Azadi Bachao Andolan and Another.

In the instant case, it may be recalled that, the court (in a two member bench comprising of Justice Rumja Pal and Justice B. N.
Srikrishna) had upheld the validity of the Central Board of Direct Taxes (CBDT) Circular 789, dated 13 April 2000, which stated that the
tax residency certificate issued by the Mauritius tax authorities would constitute sufficient evidence as to residence and beneficial
ownership in Mauritius for entitlement to benefits of the India-Mauritius Double Taxation Avoidance Agreement.

Mr. Shiv Kant Jha, a petitioner in the original public interest litigation, has reportedly filed the curative petition. The grounds being
contented in the curative petition are in essence as follows:

holding that the treaty, entered into by the Central Government in exercise of delegated powers, prevails over statute, goes against the
Constitution;
neither CBDT nor the Government can instruct the quasi-judicial tax authorities on how to decide a case; and
the ruling has sanctioned  treaty shopping , where an entity of a third country takes advantage of the treaty entered into between two
other countries.
 
Earlier, the Supreme Court had dismissed a review petition filed in the matter. The present petition is before a five-member bench, given
the mandate of looking into whether or not to admit the said petition. The bench is expected to give its decision by the end of the
month. Mauritius.
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DISCLAIMER

Legal Eye is not intended as a source of advertising or solicitation and the contents of the same should not be construed as legal advice.

Readers should take specific advice from a qualified professional when dealing with specific situations and should not consider this as an

invitation for a lawyer-client relationship.  

We make no warranty of any kind with respect to the subject matter included herein or the completeness or accuracy of this issue of

Legal Eye. The Publishers and the contributors are not responsible for any actions (or lack thereof) taken as a result of relying on or in

any way using information contained in this issue of Legal Eye and in no event shall be liable for any damage or loss resulting from

reliance on or use of this information. Without limiting the above the Publishers and the contributors shall each have no responsibility for

any act, error or omission, whether such acts, errors or omissions result from negligence, accident or any other cause.
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